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NOTICEOFFILING

TO: SeeattachedCertificateof Service

Pleasetakenoticethaton March 7, 2005,I will file with theIllinois Pollution Control
Board anoriginal andninecopiesof thisNoticeof Filing andReplyBrief on Behalfof the
Village of LakeBarringtonandCubaTownship,copiesof which areattachedheretoand
herebyservedupon you.

Dated: March 4, 2005

/K~vinDesharnais
7 OneoftheAttorneysfor theVillage of Lake

BarringtonandCubaTownship
PercyL. Angelo
RussellR. Eggert
Kevin 0. Desharnais
Mayer,Brown,Rowe& Maw LLP
190South LaSalleStreet
Chicago,Illinois 60603
312-782-0600
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SanjayK. Sofat
JamesAllen Day
Illinois EnvironmentalProtectionAgency
Division of LegalCounsel
1021NorthGrandAvenueEast
Springfield,Illinois 62794-9276

William D. Seith
TotalEnvironmentalSolutions,P.C.
631 EastButterfieldRoad
Suite315
Lombard,Illinois 60148

JayJ. Glenn
AttorneyatLaw
2275Half DayRoad
Suite350
•Bannockburn,Illinois 60015

RudolphF. Magna,Jr.
Magna& Johnson
495 NorthRiversideDrive
Suite201
Gurnee,Illinois 60031

PercyL. Angelo
RussellR. Eggert
Kevin G. Desharnais
Mayer,Brown,Rowe& Maw LLP
190South LaSalleStreet
Chicago,Illinois 60603
312-782-0600

BradleyP.Halloran
HearingOfficer
Illinois Pollution ControlBoard
100 WestRandolphStreet,Suite11-500
Chicago,Illinois 60601

BonnieL. Macfarlane
BonnieMacfarlane,P.C.
106WestStateRoad
P.O.Box 268
IslandLake,Illinois 60042

Albert Ettinger
EnvironmentalLaw andPolicy Center
35 EastWackerDrive
Suite 1300
Chicago,Illinois 60601

/~nG~ais

1 _____ OF SERVICE MAR 72005
~J R\ ~LJl~1~L—, STATEOFILLINOIS

Kevin Desharnais~ahtorn~~,1he1~y ~reffies thaton March4, ~
foregoingNotice of Filing and Reply Brief on Behalfof theVillage of Lake Barrington and
Cuba Township wasservedon thepersonslisted belowby UPSNext DayAir for delivery on
MondayMarch 7, 2005.
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REPLY BRIEF ON BEHALF OF THE
VILLAGE OF LAKE BARRINGTON AND CUBA TOWNSHIP

In his ProposedFindingofFactandBrief SupportingDenialof Village of Wauconda

NPDESPermit (“Glenn Brief”), AttorneyJayGlennon behalfof theResidentGrouprelies

on suggestion,innuendoandunsupportedandirresponsibleassertionsto criticizenot only

theIEPA decisionin this casebut to malign his fellow petitioners.TheVillage of Lake

BarringtonandCubaTownshipobjectto this misuseof Boardproceedingsandreply as

follows:

A. TheGlennBrief ImproperlyAttacksLakeBarringtonandCubaTownship.

TheGlenn Brief reliesextensivelyon claimsmadewithout citation, andsuggestions

andinnuendoclearlyintendedto betakenasfact sincethey appearin asectionapparently

intendedto be findingsof fact. Amongthe“apparent”findingsoffact listedby theGlenn
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Brief is its claim thatby theiractivitiesand pleadingstheVillage ofLakeBarringtonand

CubaTownshipareendangeringthehealthand safetyoftheResidentGroup:

“TheResidentGroupnotesthat theVillage ofLake
BarringtonandCubaTownship(“Municipal Petitioners”)
andothers,arecaptionedasPetitionersin theseConsolidated
Proceedingsbut theResidentGroupadvisesthis, The
HonorableIllinois Pollution ControlBoard,thattheactivities
andrecentpleadingsof theMunicipal Petitionersarein
conflict with theviewsof theResidentGroup,andif
implementedwill endangerthehealthandsafetyof the
ResidentGroup.”

GlennBrief, p. 8

Thisclaim is an apparentrestatementof Mr. Glenn’sprior JointMotion to Realign

and/orJoin PartiesasThird PartyRespondentsandLeaveto Amendin which theResident

GroupandtheDrainageDistrict soughtto RealigntheMunicipal Petitionersasrespondents

becausethosepetitionershadenteredinto aStipulationandIntergovernmentalAgreement

with theVillage ofWaucondato achievemorestringentWaucondadischargelimitations.

TheMotion to Realignwaswithdrawn whenLakeBarringtonandCubaTownshipfiled their

response,challengingthemotion andquestioninghow theStipulationandIGA failedto

addressany legitimateconcernraisedby theResidentGroup.

Despitewithdrawalof its Motion to Realign,theResidentGroupis atit again,

angeredoverthe StipulationandIGA, Not surprisingly,however,thereis no basiscitedfor

theirunsupportedandunsustainableassertionthat theMunicipal Petitioners’entryinto the

StipulationandIGA is endangeringlocal healthandsafety.’ In fact, theStipulationand

Mr. Glenn’sclaim thattheMunicipal Petitionersdo notspeakfor theResidentGroupis interestingin light
of hisunsupportedclaim elsewherethat theResidentGroupnumbers500. Glenn Br. at 15. Evenconsidering
anunincorporatedassociationas apossiblevalid partyundertheBoardrules,Mr. Glennhas 18 clientslistedas
petitionersin this case.Mosthaveraisedvery limited issuesandconcerns.SeeMunicipal-Environmental
Petitioners’Main Brief, Ex. B, First Column. Noneof theResidentGrouppetitionersappearedat thehearing
in this matter(all otherpartieswerepresent)andtheonly memberof thepublic attendingwas actuallyan

(cont’d)
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IntergovernmentalAgreementrequireWaucondato implementmoreadvancedtreatment

thanrequiredby IEPA in its permitorachievedby othertreatmentplantsin thearea. Post-

HearingBrief of theEnvironmentalProtectionAgencyat27. Theycovereverylegitimate

issueraisedby~j~yPetitionersin thisproceeding,including theantidegradationanalysis,by

requiringno additional impact,thewaterquality violationsandwetlandconcernsby

requiringnutrientlimits andDO monitoring,andpretreatmentconcernsby requiringa

pretreatmentprogram. Groundwaterconcernsareaddressedwith amonitoringprogram.

NeithertheResidentGroupnortheDrainageDistrict haveidentifiedany issuenotcovered.2

Mr. Glenn’sassertionsareplainly wronganddesignedfor shockratherthananycredible

argumentto theBoard. Lest therebeanyconfusionabouttheirposition,LakeBarrington

andCubaTownshiphavetakencareful stepsto retainandrely on environmental

professionalsandrespectedenvironmentalorganizationsto ensurethat theWaucondapermit

requiresoneof themostadvancedtreatmentprocessesin thestatefor thesinglepurposeof

protectingthehealthandwelfareof thecommunity. Theyhaveattainedthatpurposeand

achievedthat protectionwith theStipulationandIGA.

(... cont’d)

attorneyfor theDrainageDistrict (Ms. LorraineRay). In fact,at prehearingconferencesMr. Glennsoughtto
havethehearingcancelled. It is suggestedthatthehearingattendancereflectsthehighdegreeof community
satisfactionwith theresultsobtainedin theStipulationand IGA.
2 Callsfor a new antidegradationanalysisareaddressedby Wauconda’sagreementto limit its loadingsto
current levels. Concernsregardingwetlandsandwaterqualityareaddressedby agreementsto treatfor
phosphorusand,uponfunding, fornitrogenand to provideaerationandmonitorDO. Pretreatmentis required.
Groundwatermonitoringprovisionsareinstituted. Radiumtestingis required. Receivershipor permit
revocationarenot legally appropriatein apermitappeal. Seetheir main briefs for the reliefrequestby the
ResidentGroup,pp. 34-35 andtheDrainageDistrict, unnumberedpp. 27-28. Forthe permit andStipulation
measuresresponsiveto the legally cognizableissues,seeMunicipal EnvironmentalPetitioners’Main Brief,
Ex. B andIEPA DecisionR.2244-45.

Irrespectiveof thevalidity of Mr. Glenn’sargumentthat thecurrentdischargeconditionsareunacceptable,
this proceedingis not aproperforum for revisiting decisionsmadeon thecurrentpermit. See GlennBr. at 9-
13. Thecurrentpermitbecamefinal yearsagoandis notat issuein this case.While theBoardmay havethe
powerto revokeapermit in an enforcementaction,seeGlennBr. at 18,Mr. Glennfirst hasto bring andprove
that enforcementactionin orderto havea basisto ask for that remedy.
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B. TheGlennBrief’s Referenceto theTarkowski“SuperfundSite” Is Irrelevant
and Improper.

In oneof its odderdigressions,theGlennBrief, at 13, raisesapurportedissue

regardingwhatit refersto, incorrectlyasit is not listed on theNationalPrioritiesList, asthe

“Tarkowski SuperfundSite” (“Superfund2”). TheGlennBrief is referringto a siteowned

by Mr. JohnTarkowski in Lakelandestates.This propertyis downstreamoftheWauconda

dischargeanddoesnot dischargeto theWaucondaplant. Without explaininghow this

downstreampropertyhas~j~y relevanceto theWaucondapermit, thebrief assertsthat

Mayer,Brown & PlattrepresentedMr. Tarkowski in certainfederalcourtproceedings,that

Mayer,Brown,Rowe& Maw LLP representsLakeBarringtonandCubaTownshipin this

proceedingandtheResidentGrouphasadditionalinformationaboutthesite“which is

confidentialandcannotbecomepartof thepublic record.” GlennBr. at 14.

Mayer,Brown,Rowe& Maw LLP representsthe Village of LakeBarringtonand

CubaTownshipin this matter. Mayer,Brown& Plattwaspreviouslyappointedby the

federalcourt for theNorthernDistrict of Illinois to representJohnTarkowski in thematter,

UnitedStatesv. Tarkowski,No. 99 C 7308. After trial, thematterwasdecidedin

Mr. Tarkowski’sfavor. It wasappealedto theSeventhCircuit by USEPA,andresolvedby

theSeventhCircuit in Mr. Tarkowski’sfavor in aruling whichnotedtheagency’s

conclusionsasto thelackof anykind ofenvironmentalhazardpresentedby

Mr. Tarkowski’sproperty. See248 F.3d596, 598 (7thCir. 2001).

Thereis no connectionbetweenthedownstreamTarkowskisiteorUnitedStatesv.

Tarkowski andtheWaucondadischargeotherthantheGlennBrief’s apparentattemptto

discredittheMunicipalPetitionersby referenceto theirlaw firm’s successfulpro bono
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defensein amatterin which it wasappointedby thecourt. The GlennBrief providesno

explanationandcitesno connection.This is irresponsibleandillustratesnothingmorethan

thepovertyof realissueson which theResidentGroupcanrely.

C. The StipulationandIGA ProvideAn AppropriateResolutionof the
LegitimateIssuesRaisedin This Case,IncludingtheIssuesRaisedby the
ResidentGroupandDrainageDistrict.

As explainedin its main brief, theMunicipal Petitionershaveparticipatedin these

proceedingsin a professionalandtechnicallysupportedmannerandhaveachieveda

resolutionwith theVillage ofWaucondaandtheEnvironmentalPetitionersin a Stipulation

andIGA which addresseseverylegitimateissueraisedby the petitioners.TheSlocum

DrainageDistrict in its main brief appropriatelydescribestheissueswhich concernit, and

theGlennBrief, while moredifficult to follow, addressesmanyof thesesameissues,e.g.

antidegradation,waterquality violationsandpretreatment.~ Eachone of theseissuesis

addressedby theStipulationandIGA which effectively implementano impactalternative

for theWaucondaplantby limiting additionalloadings,achievingtheresultof an

antidegradationanalysis.

AttackingtheMunicipal Petitionersfor achievingall that is legally achievable,based

on nothingmorethanpossibilities,suggestionsandinnuendo,seee.g.Glenn Br. at 16

(“Residentsmentionedthepossibility. . .,“ “Residentsthenraisedthepossibility. . .“) is

irresponsibleand legally wrongandshouldbe rejectedby theBoard. Theresolutions

~ TheMunicipal Petitionersdo not addresstheclaims of theDrainageDistrict and theResidentGroupthat
they raisedtheseissuesbeforethe Agency,asthey wererequiredto do by theAct, 415 ILCS 5/40(e),even
thoughin fact their claimsarebasedontheargumentthat theycantakecreditfor thefactthat otherssuchas
theMunicipal Petitionersraisedtheseissues.Seee.g. DrainageDistrict mainbriefat unnumberedpp.3-4. In
fact, theparticipationby theDrainageDistrict andtheResidentGroupperse(Mr. Glenndid not announcethat
hiscommentswere madeon behalfof anyonebut himself)wasextremelylimited, with no attemptatthetime
to incorporatethe testimonyof othersor statethat thecommentersweredecliningto repeattestimonyalready
given. SeeMunicipal-EnvironmentalPetitioners’Main Brief, Exhibit B, First Column.
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achievedin theStipulationandIGA representa legally andtechnicallysupportedresolution

of the issues,basedon therecord,andtheMunicipal Petitionersurgetheiradoptionby the

Board.

March 4, 2005

PercyL. Angelo
RussellR. Eggert
Kevin G. Desharnais
Mayer,Brown,Rowe& Maw LLP
190 SouthLaSalleStreet
Chicago,Illinois 60603
312-782-0600

1263843

Percy An lo
One theattorneysfor theVillage of
LakeBarringtonandCubaTownship

/
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